
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



notes 379 

tract of agency as compensation for the difficulty it has occa- 
sioned the plaintiff in obtaining employment elsewhere the 
conclusion of the majority in the House of Lords seems cor- 
rect, for the object of a contractual action is to put the plain- 
tiff, as nearly as possible, in the position in which he would 
have been if the contract had not been broken, and it is diffi- 
cult to see how six months' notice of dismissal would of itself 
necessarily have affected the ability of the plaintiff to find new 
employment. 

H.E. 



Extra Territorial Operation of Statutes as to Bigamy. 

In considering the crime of bigamy the point has been fre- 
quently raised, whether a conviction for the commission of 
that crime is proper in a State where the defendant has lived 
with his second wife, though the second, or unlawful, mar- 
riage was really solemnized in another State. At common law 
the rule is that only in the place where the criminal marriage 
was solemnized is conviction proper, and this has been gen- 
erally followed in the United States. 1 Thus, in a case where 
the second marriage was performed in Tennessee, and the Ken- 
tucky court was asked to assume jurisdiction because the de- 
fendant resided in the latter State, the Court says, "The offense 
of bigamy is committed by the act of marrying one woman, 
while the wife by a former marriage is still alive, and the first 
contract is in force. That act was committed in Tennessee, 
and to try to punish for it, the courts thereof, alone, at com- 
mon law have jurisdiction." 2 

In many States, however, the offense of cohabitation under 
a vicious marriage contracted in another State, is punishable 
in the State where such cohabitation exists. 3 In such States 
the defendant is not punished as for a bigamous marriage but 
cohabiting with the unlawful wife or husband is the gist of the 
offense. 

In England, bigamy is defined by statute, 4 and there under 



1 Brewer v. State, 59 Ala. 101 ; Johnson v. Com., 86 Ky. 122; State v. 
Barnett, 83 N. C. 615 ; Com. v. Bradley, 2 Cush. 533 ; State v. Sweetser, 
53 Mo. 438 ; Scroggins v. State, 32 Ark. 205 ; People v. Mosher, 2 Park 
Crim. (N. Y.) 195. 

* Johnson v. Com., 86 Ky. 122. 

3 Brewer v. State, 59 Ala. 101 ; Com. v. Bradley, 2 Cush. 533 ; State v. 
Palmer, 18 Vt. 520. 

4 9 Geo. IV, c. 31, § 22; 24 and 25 Vict, c. 100, § 53. 
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the statutes there may be conviction for bigamy where the 
guilty party is apprehended or held in custody, no matter where 
tlie second marriage took place, and under the English sta- 
tutes it was consistently held, that, where a British subject 
usually resident in England contracted a second marriage in 
Scotland during the life of his wife, he was liable to be con- 
victed of bigamy in England. 5 

The North Carolina statute which defines and provides for 
the punishment of bigamy is a substantial re-enactment of the 
English statute and is worded as follows: "If any person 
being married, shall marry any other person during the life of 
the former husband or wife, whether the second marriage 
shall have taken place in the State of North Carolina or else- 
where, every such offender . . . shall be guilty of a fel- 
ony," etc. While the English statute had no constitutional lim- 
itation to its operation, the question recently was presented to 
the courts of North Carolina in the case of State v. Ray, 66 S. 
E. 204, whether so much of the statute was valid as attempted 
to punish in a case where the second marriage took place with- 
out the State of North Carolina, and it was there held, follow- 
ing a previous adjudication in the same State, 6 that in that re- 
spect the North Carolina statute was unconstitutional. The 
underlying reason of that previous decision 8 seems to be epit- 
omized in the following extract from the opinion of the Court : 
— "Our statute applies by its terms as well to a citizen of an- 
other State, who in transitu affords to the local authorities the 
opportunity to apprehend him, as to those who become domi- 
ciled within our borders. As a citizen of another State he has 
the privilege of demanding a trial in the particular locality and 
by a jury of the vicinage; and it would deprive him of that 
right, guaranteed by the Federal constitution, to arrest him 
while temporarily within this State, and, under the pretense of 
punishing him for the felony of coming into the State after a 
bigamous marriage, try him, remote from the locality where 
the marriage was celebrated and his witnesses reside, for an 
offense involving only the question whether the second mar- 
riage was in fact bigamous." This conclusion was based on 
the construction given by the North Carolina courts to the 
provision of the State constitution providing for trial by jury 
in criminal cases, that it was a guarantee to every person 
(whether a citizen of the State or of another commonwealth) 
of a trial by a jury of the vicinage, unless after indictment it 



' Reg v. Topping, 7 Cox C. C. 103. 
'State v. Cutshall, no N. C. 538. 
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should appear to the judge necessary to remove the case to 
some neighboring county in order to secure a fair trial. A 
subsequent North Carolina case 7 tried to give force to the 
whole statute by holding that cohabiting in North Carolina, 
after the second marriage elsewhere, was bigamy under the 
statute, bigamy being a status and not merely the wedding 
ceremony, but the principle case repudiated this construction 
of the statute and declared it was unconstitutional in so far as 
it aimed to have extra-territorial effect. 

The result reached in interpreting this North Carolina sta- 
tute rests upon the general proposition that the legislative au- 
thority of every State must spend its force within the terri- 
torial limits of the State. As Cooley says, 8 "The legislature of 
one State cannot make laws by which people outside must gov- 
ern their actions, except as they may have occasion to resort to 
the remedies which the State provides, or to deal with prop- 
erty situated within the State. It cannot provide for the 
punishment as crimes of acts committed beyond the State 
boundary, because such acts, if offenses at all, must be offenses 
against the sovereignty within whose limits they have been 
done." One State cannot therefore punish crimes committed 
in and against another State. 9 

The Texas legislature enacted several statutes similar in their 
purport to the North Carolina statute; thus, the Texas anti- 
trust law of 1889 provided "that persons outside of the State 
may commit offenses under the statute and be liable to indict- 
ment therefore, which provision was held null and void as un- 
constitutional by the U. S. Circuit Court sitting in Texas. 10 
In strange contrast with this decision is the decision of the 
Texas Court of Appeals" in considering an article of the Texas 
Criminal Code, which provided that "persons out of the State 
may commit and be liable to indictment and conviction for 
committing any of the offenses enumerated in this chapter, 
which do not in their commission necessarily require a per- 
sonal presence in the State, the object of this statute being to 
reach and punish all persons offending against its provisions 
within or without the State." The article was held constitu- 
tional as applied to the following circumstances — the defend- 



7 State v. Long, 143 N. C. 670. 
'Cooley — Constitutional Limitations, p. 176. 

3 State v. Hall, 114 N. C 909; State v. Carter, 27 N. J. 499; Tyler v. 
People, 8 Mich. 320. 

"In re Grice, 79 Fed. 627. 

" Hanks v. State, 13 Tex. App. 289. 
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ants in Louisiana forged a transfer of a land certificate for 
land in Texas which was considered a conspiracy extra — terri- 
torially to defeat the State's laws, which warranted an infra- 
territorial responsibility under the statute. 

It has also been held that the State may criminally punish 
the sale within its jurisdiction of tickets in a lottery organized 
in another State where it is lawful. 12 

The history of the interpretation of the Pennsylvania sta- 
tute defining and punishing bigamy presents an interesting sit- 
uation. The act of March 31, i860, sec. 34," enacts, "If any 
person shall have two wives or two husbands at one and the 
same time, he or she shall be guilty of a misdemeanor," etc. 
This act came up for interpretation under the following cir- 
cumstances: 14 The defendant was indicted for bigamy, to 
which indictment he pleaded the Statute of Limitations as to 
prosecution for a misdemeanor, which was two years, it ap- 
pearing that the second marriage took place more than two 
years prior to the prosecution. The Court confronted with 
this plea declared that even under the statute as worded, big- 
amy was not a continuing offense, and that the act taken lit- 
erally defines no offense, "for the reason that, under the laws 
of Pennsylvania, it is impossible for a man to have two wives, 
or a woman to have two husbands at the same time." The 
Court goes on to say that the second woman is never a wife, 
and then proceeds to accept the common law proposition that 
the crime of bigamy is complete when the second marriage 
occurs, from which it follows that the statute would com- 
mence to run at that time. 

The necessary consequence of this decision was reached in 
a later county court case, 15 where the defendant was held not 
indictable for bigamy under the following circumstances : both 
parties were residents of Philadelphia simply going to New 
Jersey to get married and then returning to Philadelphia. 
Arnold, J., said, "An indictment for bigamy cannot be sustained 
in this State when the second marriage took place without the 
State." It is therefore seen that, while on its face the Penn- 
sylvania statute would seem to punish the cohabitation after a 
second marriage, its relation to the Statute of Limitations has 
brought about its interpretation as punishing the contracting 
of the second marriage, which robs it of effect in cases where 
the second marriage took place without the State. 5". D. C. 

"People v. Noelke, 94 N. Y. 137. 

" Pamphlet Laws, 392. 

" Gise v. Com., 81 Pa. 428. 

" Com. v. Huckel, 4 Pa. County Court, 576. 



